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SELYA, Circuit Judge. Havi ng becone convinced that

Spal ding Sports Wrldwide, Inc. (Spalding) had termnated his
enpl oynent without proper cause,! plaintiff-appellant Martin J.
Mul vi hill asked his wunion — Local 1851 of the International
Br ot herhood of Boilernmakers, Iron Ship Builders, Blacksnmths,
Forgers and Hel pers (the Union) —to prosecute a grievance agai nst
Spal di ng pursuant to the collective bargaining agreenent then in
effect (the CBA). The Union did so. But when Spalding rejected
the grievance, the Union refused to bring the natter to
arbitration

Mul vi hill subsequently brought suit in the United States
District Court for the District of Massachusetts agai nst Spal di ng
and the Union. 1In due course, the district court granted sunmary
judgnment in favor of both defendants. Mul vi hill appeal s.
Concl udi ng, as we do, that Spalding acted with proper cause, we
affirmthe judgnment bel ow.
I. BACKGROUND

We present the facts derived fromthe record in the |ight
nost favorable to the party opposing sunmary judgnent (here, the

plaintiff). See Plumey v. S. Container, Inc., 303 F.3d 364, 367

(1st Cr. 2002).

By virtue of certain corporate transactions not relevant
here, Spal ding is now known as The Top-Flite Golf Conpany.
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Mul vi hill began his tour of duty at Spalding in 1969. At
the tinmes material hereto, a CBA was in effect between Spal di ng and
the Union. The CBA included a managenent rights provision, which
stated, inter alia, that Spal di ng woul d "conti nue to direct working
forces, including the right to . . . discharge [enployees] for
proper cause.” The CBA also mapped out a standard grievance
mechani sm Under it, an of fended enpl oyee coul d | odge a gri evance
wi th a Uni on-organi zed comm ttee and expect the gri evance comm ttee
to press Spalding to resolve the conplaint. If that failed, the
Union had the right to conpel Spalding to proceed to binding

arbitration.

Mul vihill, a long-tinme Union nmenber, held a job within
the bargaining unit. 1In 2000, a coworker, Amy Charest, accused him
of sexual harassnent. Acting on Charest's formal conplaint,

Spal di ng conduct ed an i nvestigation. The results of that probe | ed
it totermnate Mulvihill's enploynment. Contending that Spal di ng
had di scharged him w thout proper cause, Milvihill submtted a
gri evance.

Buoyed by Mulvihill's thirty-two years of service, the
Union's grievance conmmttee |obbied Spalding to reconsider its
decision, reinstate Mulvihill, and award him back pay. The main
thrust of the Union's argunent was that di scharge was "too seri ous”

a remedy for the asserted m sconduct. Spal ding rejected the



Union's inportunings, pointing to Charest's conplaint and the
results of its investigation.

In her conplaint, Charest had accused Milvihill of:
spreading "fal se runors” within the conpany to the effect that she
was "having an affair” with a fell ow enpl oyee naned M ke Rattell;
telling Rattell's wife —who al so worked for Spal ding —about the
alleged affair; "interfering with [Charest's] personal |ife" and

maki ng her feel "violated"; and creating a situation in which

Charest found it "enotionally and physically . . . hard [to]
concentrat[e] on [her] work." Spalding' s investigation into these
renonstrances revealed the followng undisputed facts. On

Sept enber 7, 2000, Charest's husband, Todd, had gone to Mulvihill's
home on matters unrelated to this dispute. The two di scussed
Charest's putative involvenent in a sexual relationship wth
Rattell and Mulvihill agreed to give Todd Charest's telephone
nunber to Rattell's wife (Melissa) so that she could contact him
regardi ng their spouses' suspected infidelity. Milvihill passed
t he tel ephone nunber to Melissa Rattell at work the foll ow ng day.
He proceeded to tell two other Spal di ng enpl oyees (Doneni ¢ Mont essi
and Ray Perreault) about the alleged affair. According to them he
suppl i ed graphic detail.
Spal di ng' s sexual harassnment policy prohibits "sexua

di scrimnation or harassnment which underm nes the enploynent

relati onship by creating an intimdating, hostile, and offensive



work environnment." The policy specifically defines verbal
harassnment to include "spreading runors about a coworker's sex
life* and forbids any such conduct that wmy "unreasonably
interfere[] with an enpl oyee's work performance.” The executive in

charge of the investigation, Robert Bourdeau, concluded that

Mul vi hill's behavi or transgressed the policy and created a worki ng
environnent that Charest reasonably found offensive. After
consulting with seni or managenent, Bourdeau term nated Mulvihill's
enpl oynent .

As said, the Union initially processed a grievance on
Mul vi hill's behal f. When Spal ding resisted, the Union accepted
Spal ding's response, ignored Mulvihill's protests, and al | owed t he
matter to die on the vine. After the deadline for submtting the
grievance to arbitration had passed, Mulvihill filed suit against
Spal ding and the Union. Hi's conplaint asserted, inter alia, that
(1) Spalding had violated section 301 of the Labor Managenent
Rel ati ons Act (LMRA), 29 U S.C. § 185, by cashiering himw thout
proper cause (in derogation of the CBA), and (2) the Union had
failed to heed its duty fairly to represent himwth respect to
Spal di ng' s breach.

This sort of double-barreled suit is known as a hybrid

section 301 action. See, e.q., Arriaga-Zayas v. Int'l Ladies'

Garnent Workers' Union, 835 F.2d 11, 12 (1st Gr. 1987). Wile it

I s conposed of two causes of action —one agai nst the enpl oyer and



the other against the union — the clains are inextricably

intertwined. See DelCostello v. Int'l Bhd. of Teansters, 462 U.S.

151, 164-65 (1983). This inbrication is underscored by the fact
that in order to prevail against either defendant, the enpl oyee
must establish that the enpl oyer breached the CBA. 1d. at 165.

The district court determned, at the sunmary judgnment
stage, that Spalding had acted with proper cause in discharging
Mul vi hill (and, therefore, had not breached the CBA). On this
basi s, the court disposed of the section 301 clains. Mulvihill also
had asserted a defamation claim and the court found that claim
wanting as well. This appeal ensued.
II. ANALYSIS

We begin our analysis with a reiteration of the by-now
fam|liar summary judgnent standard. W then provide an overview of
the interaction between hybrid section 301 actions and Title VII.
Finally, we turn to the nerits of Mulvihill"'s clains.

A. The Summary Judgment Standard.

The rol e of summary judgnent is to | ook behind the facade
erected by the pleadings and assay the parties' proof in order to
determ ne whether a trial will serve any useful purpose. Pluniey,
303 F.3d at 368. Conventional summary judgnent practice requires
the noving party to assert the absence of a genuine issue of
material fact and then support that assertion by affidavits,

adm ssions, or other materials of evidentiary quality. Quintero de
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Quintero v. Aponte-Rogque, 974 F.2d 226, 227-28 (1st Cir. 1992).

Once the novant has done its part, the burden shifts to the sunmary
judgnment target to denonstrate that a trialworthy issue exists.

Suarez v. Pueblo Int'l, Inc., 229 F.3d 49, 53 (1st G r. 2000).

When all is said and done, summary judgnent will lie only if the
"pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with the affidavits, if any, show that there is
no genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law." Fed. R GCv. P.
56(c).

In conducting this tam sage, the district court nust
scrutinize the record in the light nost flattering to the party
opposi ng the notion, indulging all reasonable inferences in that

party's favor. Morris v. Gov't Dev. Bank, 27 F.3d 746, 748 (1st

Cr. 1994). This standard is notoriously liberal — but its
|iberality does not relieve the nonnovant of the burden of
produci ng specific facts sufficient to deflect the swing of the
sunmmary judgnment scyt he. Id. Moreover, the factual conflicts
relied upon by the nonnovant nust be both genuine and material

See Fed. R Civ. P. 56(c). For this purpose, "genui ne" neans that
t he evidence is such that a reasonabl e factfinder could resol ve the
point in favor of the nonnoving party, and "material" neans that
the fact is one that m ght affect the outconme of the suit under the

applicable law. Mrris, 27 F.3d at 748.



This sane paradigm governs our de novo review of a
district court's summary judgment rulings. Plumey, 303 F.3d at
369. There is, however, one inportant distinction. The court of
appeals "is not restricted to the district court's reasoni ng but
can affirm a summary judgnent on any independently sufficient

ground” made nmanifest in the record. Mesnick v. Gen. Elec. Co.

950 F.2d 816, 822 (1st Cir. 1991).

B. The Governing Law.

Federal common |aw supplies the substantive rules for
adj udicating interlocked clainms against an enployer and a trade

union for breach of a CBA. See Crider v. Spectrulite Consortium

Inc., 130 F.3d 1238, 1242 (7th Cr. 1997); see also Fant v. New

Engl. Power Serv., 239 F.3d 8,14 (1st Cir. 2001) ("In creating §

301 of the LMRA, Congress intended that a conprehensive, unified,
body of federal Ilaw should govern actions concerning the
interpretation and enf or cenent of col l ective bar gai ni ng
agreenents.") (internal quotation narks omtted).

In this case, the CBA allowed Spalding to take certain
personnel actions (including dismssal) for "proper cause.”
Spal di ng concl uded that it had such cause and fired Mulvihill. The
Union refrained fromtesting that conclusion through arbitration
In run-of-the-mne actions, the finality provisions of the CBA

woul d operate to preclude judicial reviewof such a determ nation.

See Abernathy v. United States Postal Serv., 740 F.2d 612, 617 (8th



Cr. 1984). But hybrid section 301 cases are fundanentally
different. Because a hybrid section 301 action, by definition
i nvol ves a cl ai mof i nadequate uni on representation, the enpl oyer's
determ nation can be overcone if the clai mant can show, inter alia,
that the adverse enpl oynent action contravened the CBA. Hines v.

Anchor Motor Freight, Inc., 424 U S. 554, 567 (1976). In this way,

the |l aw opens a renedial avenue for an enployee "who has been
injured by both the enployer's and the union's breach."” Bowen v.

United States Postal Serv., 459 U S. 212, 222 (1983).

Al though this renedial avenue can |ead to nake-whol e
relief, there is no guarantee of safe passage. Typi cal |y,
claimants attenpting to nmake the requisite showing in hybrid
section 301 actions nmust carry a heavy burden. Such claimants "are
not entitled to relitigate their discharge[s] nerely because they
of fer newy discovered evidence that the charges agai nst themwere
false and that they in fact were fired without [sufficient] cause.”
Hi nes, 424 U.S. at 571. Rather, such a case may proceed only if,
and to the extent that, the clainmant can show that the checks and
bal ances built into the CBA's internal dispute resolution process

have failed to function. See McCreedy v. Local Union No. 971, 809

F.2d 1232, 1238 (6th G r. 1987). To reach this safe harbor, the
cl ai mant nmust prove an erroneous di scharge, a breach of duty on the
union's part, and a causal nexus between the two, that is, "that

[the] union's breach of its duty 'seriously underm ne[d] the



integrity of the [grievance] process.'" United Parcel Serv., lInc.

v. Mtchell, 451 U S. 56, 61 (1981) (quoting Hines, 424 U S. at

567) .
Let us be perfectly clear. Proof of the required nexus
does not entail a "but for" causal connection between the union's

breach of duty and the erroneous discharge. Wbb v. ABF Freight

Sys., Inc., 155 F.3d 1230, 1242 (10th G r. 1998). It does,

however, require the clainmant to produce sufficient evidence from
which a reasonable factfinder can conclude not only that the
di scharge was i nproper but also that the union's breach undern ned
the grievance process and thereby contributed to the error. See

Thomas v. United Parcel Serv., Inc., 890 F.2d 909, 915 (7th Gr.

1989); Apperson v. Fleet Carrier Corp., 879 F.2d 1344, 1355 (6th

Cir. 1989); see also Sear v. Cadillac Auto. Co. of Boston, 654 F. 2d

4, 7 (1st GCr. 1981) (Breyer, J.) (noting that "[t] he burden .
upon a uni on nenber is particularly heavy if he attacks the union's
failure to appeal from. . . a proceeding untainted by any union
failure to represent its menbers in good faith").

This case follows the classic pattern for a hybrid
section 301 action. It involves an assessnent of the actions of
Spal ding and the Union against the background understandi ng of
"proper cause" as that termis used in the CBA. The matter is
conplicated, however, because the principal allegation against

Mul vi hill —the charge of sexual harassnment —inplicates Title VI
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of the Civil Rights Act of 1964, 42 U S.C. 88 2000e to 2000e-17.
Enpl oyee-claimants in hybrid section 301 actions that inpinge upon
an enployer's responsibilities under Title VII nust carry an
especi ally heavy burden. That is so because the presence of Title
VII transforns the case from a relatively sinple two-variable
equation that aspires to strike a suitable balance between an
enpl oyee's rights and an enployer's hegenony into a nore conpl ex
three-variabl e anal ysis in which that bal ance nust be struck while
si mul taneously ensuring that inportant federal anti-discrimnation

policies are honored. See Malik v. Carrier Corp., 202 F.3d 97, 106

(2d Gir. 2000).

Al though the case law is sparse, we think that our
conclusion as to the relative weight of the enployee's burden is
solidly based. Title VIl "vest[s] federal courts with plenary
powers to enforce the statutory requirenents.” Al exander .

Gardner-Denver Co., 415 U. S. 36, 47 (1974). Consequently, "an

enpl oyer's investigation of a sexual harassnment conplaint is not a
gratuitous or optional undertaking[] under federal law " Malik,

202 F.3d at 105 (citing Faragher v. Cty of Boca Raton, 524 U. S

775 (1998)). To the contrary, federal |aw exerts considerable

pressure on enployers to nake certain that enployees refrain from

sexual |y harassing conduct. See id. at 106; see also Burlington

Indus., Inc. v. Ellerth, 524 U S. 742, 764 (1998) (explaining that

"Title VIl is designed to encourage the creation of anti harassnent
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policies and effective [conplaint] nechanisns” for reporting
har assi ng conduct).

Following this logic, it is evident that when sexually
charged i nnuendo contam nates a workplace and creates an abusive
environment, Title VII is violated —and the violation constitutes

an unl awful enpl oynent practice. See Oncale v. Sundowner Offshore

Serv. Inc., 523 U S 75, 78 (1998) (citing 42 U S.C. § 2000e-

2(a)(1)). But there is a rub: the pressure to enforce Title VII
is in obvious tension with the fundanental doctrine upon which
enpl oyer liability under section 301 is prem sed —a doctrine that
holds enployers liable for msunderstandings between its

i nvestigators and accused enpl oyees. See Malik, 202 F.3d at 107

(explaining that "if enployers nust fear . . . liability based on
ex post findings, they will be deterred from taking reasonable
corrective action . . . as required by federal law'). Easing that

tension requires courts to erect a decisional franework that all ows
a certain anount of play in the joints. We pause briefly to
expl ai n.

"Congress gave private individuals a significant role in
the enforcenent process of Title VII." Al exander, 415 U. S. at 45.
It woul d be counterproductive for federal courts, in whom Congress
has vested "final responsibility for enforcenent of Title VII1," id.
at 44, to insist upon de novo review of actions taken by an

enpl oyer to eradicate sexual harassnment in the workpl ace. | f
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federal courts are to give effect to the anti harassnment policies
encouraged by Title VI1, they nust defer, within wide limts, both
to an enployer's determ nation that sexual harassnment has sullied
the workplace and to its conception of an appropriate response.

c. Wlliams v. Mrenont Corp., 875 F.2d 1476, 1485 (10th Cir.

1989) (applying this rationale in wongful discharge case based on
state law). The |aw should not require an enployer, charged with
responsibilities under Title VII, to wait until it is sued and
found liable in a gender discrimnation case before it can take
st eps necessary to prevent or elinmnate a hostile work envi ronnent.

This brings us to the degree of deference. Because the
enpl oyer in such cases vindicates the inportant congressional
policies against discrimnatory enploynent practices, it fulfills

a quasi-adm nistrative function. See Al exander, 415 U. S. at 47

(explaining that "legislative enactnents in this area have |ong
evinced a general intent to accord parallel or overl appi ng renedi es
agai nst discrimnation"). By analogy, then, a court shoul d uphold
the enployer's actions so long as those actions are justified by

substantial evidence. Cf. Universal Canera Corp. v. NLRB, 340 U. S.

474, 488 (1951) (elucidating "substantial evidence" standard);

Provi dence Hosp. v. NLRB, 93 F.3d 1012, 1016 (1st G r. 1996)

(sanme). We adopt this rule for hybrid section 301 actions that
inplicate Title VII concerns. Thus, when an enpl oyer di scharges an

enpl oyee in the exercise of its Title VII responsibilities, and the
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enpl oyee retorts by suing the enpl oyer and his union, we think that
the vector of these conpeting forces requires the enployee to
denonstrate that the record is devoid of any substantial evidence
supporting the discharge.?

C. The Breach of Contract Claim.

Wth these precepts in mnd, we proceed to the nerits of
t he case. Mul vi hill hypot hesi zes that Spalding discharged him
W t hout "proper cause" as that termis used in the CBA. W test
t hi s hypot hesi s.

Whet her the undi sputed facts in a specific case establish
—or fail to establish — proper cause for discharge within the
contenplation of a given CBA is a question of law (and, thus, a
question for the court). Crider, 130 F.3d at 1242. The concept of
proper cause denands a cl ose, al beit not exact, correl ati on bet ween

t he enpl oyee's conduct and the enployer's response. Boston Med.

Cr. v. Serv. Enployees Int'l Union, 260 F.3d 16, 22 (1st GCr.

2001) .
In this case, the question of whet her proper cause exists
to sustain the enpl oyee's di scharge intersects with the question of

whet her the record contai ns substantial evidence. After all, to

2Such deference to factual determ nations and interpretations
of private contract disputes is consistent with federal |abor |aw
when issues of well-defined and dom nant public policy are at
stake. See E. Associated Coal Corp. v. United Mne Wrkers, 531
US. 57, 62 (2000); Boston Med. Ctr. v. Serv. Enployees Int'l
Uni on, 260 F.3d 16, 23 (1st G r. 2001).
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find substantial evidence supporting the adverse enpl oynent action
for Title VII purposes but not for purposes of a broadly worded
managenent rights provision in the CBA would frustrate the

| egi sl ative policies at stake. See id. at 23; see also WIIians,

875 F.2d at 1485. It follows, therefore, that if Spalding s
actions rested on substantial evidence, then Spalding acted wth
proper cause within the neaning of the CBA Accordingly, we
scrutinize the record to determ ne whether substantial evidence
supported Spalding's conclusion that Milvihill had engaged in
sexual |y harassing conduct, warranting dism ssal.

In sexual harassnent cases, "the objective severity of

har assnment shoul d be judged from the perspective of a reasonable

person in the [enployee]'s position considering all t he
circunstances.” Oncale, 523 U.S. at 81 (internal quotation marks
omtted). W caution, however, that Title VI| was not neant to

protect thin-skinned enpl oyees. The statutory schene "forbids only
behavi or so objectively offensive as to alter the conditions of the
victims enploynent. Conduct that is not severe or pervasive
enough to create an objectively hostile or abusive work envi ronnment

is beyond Title VII's purview " [d. (internal quotation
mar ks omtted). By the sane token, we caution that because the
anal ysi s requires an obj ective test, any subjectively benevol ent or
constructive intent on the part of the putative harasser will not

justify a court in second-guessing the enployer's decision.
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Rat her, "[c]omobn sense, and an appropriate sensitivity to social
context"™ nust guide the analysis. 1d. at 82.

Here, substantial evidence in the sunmary judgnent record

shows that Spal di ng had proper cause to discharge Mulvihill. The
social context in which Milvihill's behavior occurred was an
i ndustrial workplace. Spal di ng had adopted an explicit sexua

harassnment policy, adm nistered pursuant to Title VII and the
counterpart state statute, Mass. Gen. Laws ch. 151B, 8§ 3A(b), and
had warned its work force that it took that policy seriously.
Common sense suggests that a reasonable person, aware of the
policy, could not have justified discussing the involvenent of two
coworkers in an extra-marital affair with a third-party nmenber of
the work force who had no legitimte interest in the subject
matter. Mre inportantly, froman objective standpoint Mulvihill's
cooments altered the conditions of Charest's enploynent and
unreasonably interfered wth her work performance. Thus,
substantial record evidence provides a firm foundation for
Spal ding's conclusion that Milvihill's conduct violated the
conpany's published sexual harassnent policy.

Thi s sanme evidence al so validates Spal ding' s claimthat
t he di scharge was a reasonabl e response to Mulvihill's m sconduct.
Spal ding's sexual harassnment policy stated unequivocally that
potential punishnents for violations included dismssal. The

record makes nani fest that once Charest filed a formal conplaint,
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Spal ding assigned the matter to a senior officer (Bourdeau).
Bourdeau pronptly interviewed key w tnesses to determne the
veracity of the allegation that Mulvihill was telling tawdry tal es.
When Bourdeau afforded Mulvihill the opportunity to explain his
behavi or, Mulvihill did not disclaimthe substance of the comments
attributed to him by others. Instead, he insisted that he had
acted appropriately because his discussion of the affair wth
Charest's husband related only to the truth of the situation (and,
thus, the discussion could not constitute harassnent). The
tortured nature of this logic itself Ilends support to the
enployer's ultinmate decision. It is bad enough when an enpl oyee
acts in a sexually harassing manner; it is even worse when he
cannot see the failings in his own conduct.

Based on Bourdeau's investigation, Spalding deened
termnation to be the appropriate remedy. As the record contains
substantial support for a finding that Milvihill's behavior
constituted sexual harassnent, we have no basis to second-guess t he

decision to fire him See Mesnick, 950 F.2d at 825 ("Courts may

not sit as super personnel departnents, assessing the nerits
of enployers' nondiscrimnatory business decisions."). By like
t oken, we cannot disturb that decision under a proper application

of the substantial evidence standard. See Providence Hosp., 93

F.3d at 1016. Miulvihill's refusal to acknow edge t he w ongf ul ness

of his conduct gave Spalding all the nore reason to discharge him
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because there could be no assurance that Mulvihill would cease his
harassing activities. See Malik, 202 F.3d at 107 (reasoning that
wor st - case scenari os nmust govern revi ew when enpl oyer cannot assune
t hat harassing behavior is likely to stop).

This ends our inquiry into whether the record contains
substantial evidentiary support sufficient to ground Mulvihill's
di scharge. W hold that it does. As explained above, this hol ding
necessarily neans that Spal ding acted with proper cause within the

purview of the CBA. See Boston Med. Cir., 260 F.3d at 23;

Wllianms, 875 F.2d at 1485.

To be sure, Milvihill resists the conclusion that
Spal di ng had proper cause to discharge hi munder the terns of the
CBA. To this end, he makes a |litany of argunents. None has nerit.

He starts with the strange proposition that, by enbeddi ng
the "proper cause" standard in the CBA, Spalding had surrendered
the right to determ ne the existence vel non of proper cause and
| eft that determination to an arbitrator. Building on this shaky
foundati on, he argues that Spalding was contractually bound to
submt the propriety of any proposed discharge to arbitration
This argunent flies in the teeth of both federal |abor |aw and the
pl ai n | anguage of the CBA

"[Flederal labor law is chiefly designed to pronote []
the formation of the <collective agreenent and the private

settlenent of disputes under it." Int'l Union, UAW v. Hoosier
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Cardinal Corp., 383 U S. 696, 702 (1966). As a general matter

therefore, arbitration is preferred over litigation in resolving

private |abor disputes. See generally United Steelworkers v.

Warrior & Gulf Navig. Co., 363 U S. 574, 581-82 (1960) (discussing

benefits of arbitration). But it is not arbitration per se that
federal policy favors; rather, it is the settlenent of disputes by
t he means nutual | y agreed upon by the parties thensel ves —what ever

t hose nmeans may be. See McCreedy, 809 F.2d at 1237. By enforcing

the results of choices freely made by | abor and nanagenent, acting
in concert, federal law "pronote[s] a higher degree of
responsibility upon the parties to such agreenents, and

thereby pronote[s] industrial peace." Textile Wrkers Union v.

Lincoln MIIls, 353 U S. 448, 454 (1957).

In this case, the process to which the parties agreed for
settling differences is enbodied in Article 9 of the CBA.  That
article outlines a two-step procedure for resolving grievances.
The first step sets various tine limts for processing witten
gri evances. The second step contenplates that "[i]f the Conpany's
[first-step] answer is unsatisfactory to the Union," then the
grievance "shall be submtted to arbitration.” That cl ause further
provi des, however, that "[i]f the Union has not submtted a request
for arbitration with[in] thirty (30) cal endar days of receipt of
the step one answer, the grievance shall be considered settled on

the basis of [the enployer's] answer.”
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There is no language in the CBA that guarantees
i ndi vi dual enpl oyees that every grievance will be arbitrated. To
the contrary, the grievance procedure |leaves to the Union's sole
di scretion the decision as to whether to request arbitration. Such
provisions are common fare in CBAs —and where they exist, courts
typically cede the union considerable |leeway in evaluating the
merit associated wwth a particular grievance and the resources that
it wll expend to prosecute that grievance. Mller v. United

States Postal Serv., 985 F.2d 9, 12 (1st G r. 1993).

Vi ewed agai nst this backdrop, it is evident that Spal di ng
and the Union reached a final settlenment of Mulvihill's grievance
when Spal ding denied it and the Union elected not to pursue the
matter further.? As between the parties to the CBA that
determ nation was "valid, binding, and enforceable." Textile
Wrkers, 353 U.S. at 454. Since Spal ding surrendered authority to

di scharge for proper cause only to the extent specified in the CBA,

Mul vi hill's argunment that he had an absolute right to arbitration
wi |l not wash.
Mul vi hill next asseverates that deferring to the results

of Spal ding's investigation violates the summary judgnent standard

and, in the bargain, denigrates the inportance of enployee rights

3As an aside, the record indicates that the Union at first
intended to arbitrate the grievance but chose not to do so after
assessing the strength of Spal ding' s case.
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under collective bargaining agreenents. This asseveration |acks
force.

As we have explained, Milvihill bears the burden of
denonstrating that Spal ding discharged him in derogation of the
CBA. Hines, 424 U S. at 570. Because he has failed to do so, we
are bound to honor the final settlenent reached by the parties

under the terns of the CBA. See E. Associated Coal Corp. v. United

M ne Workers, 531 U S. 57, 62 (2000); Boston Med. Cr., 260 F. 3d at

21. In this context, we are not deferring to Spalding s
determ nation that proper cause existed, but, rather, to the
outcone of the grievance procedure described in the CBA See

Del Costello, 462 U S. at 164 ("Subject to very limted judicia

review, [parties to a CBA] will be bound by the result according to
the finality provisions of the agreenent."). The federal policy of
settling | abor disputes by privately arranged procedures woul d be
conpromised if courts had the final say on the nerits of every

settl enent. See EIl Dorado Tech. Servs., Inc. v. Union Gen. De

Trabaj adores, 961 F.2d 317, 319 (1st G r. 1992).

In a related vein, Milvihill contends that several
factual issues surrounding Spalding's investigation preclude
sumary | udgment. None of his prolix argunentation exposes any

material fact sufficient to derail the summary judgnent train.
First, Mulvihill posits that a reasonable juror could

find that his conduct was that of a concerned enpl oyee hoping to
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diffuse a potentially explosive situation, not that of a sexua
harasser. This thesis runs along the following Iines. Milvihil

says that it is reasonable to infer that Spalding acted w thout
proper cause because a nore thorough investigation would have
revealed the followng facts. (1) Wiile Todd Charest was at
Mul vi hill's hone to estinmate the costs of a needed roof repair, he
i nqui red whether Mulvihill had heard any runors that his wfe was
involved in a sexual liaison with Mke Rattell. (2) Milvihill
replied that he had heard "shop tal k" about such a tryst. (3) Wen
Todd Charest asked for Melissa Rattell's tel ephone nunber,
Mul vihill told himthat he did not have it but that he would give
Todd's nunber to Melissa so that she could contact himif she so
chose. (4) Mulvihill then gave Mlissa Rattell the tel ephone
nunmber and told her of his conversation with Todd Charest. (5) He
then recounted these conversations to his supervisor, Montessi

believing that the situation could have detrinental effects for the
wor ki ng environnent. (6) According to Mulvihill, Montessi wanted
nothing to do with the matter and wal ked away. (7) Later the sane
day, Perreault noticed that Any Charest was not at work and
expressed concern about her increased absenteei sm and substandard
j ob performance. (8) Wen Perreault asked Mulvihill if he knew of
anyt hi ng that m ght be affecting her work, Mulvihill told Perreault

of his conversations with Todd Charest and Melissa Rattell.
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Even if the record supports this chain of sanguine
inferences — a matter on which we take no view — Mulvihill's
anal ysis is msguided. The question here is not whether Any
Charest and M ke Rattell were actually engaged in an extra-marital
affair. Nor is the question whether Mulvihill"'s actions were wel | -
intentioned. The fact is that Spalding, after due investigation,
reasonably concluded that Miulvihill's remarks about the alleged
affair, regardless of either their accuracy or their purpose,
unnecessarily created a hostile work environnent for Anmy Charest
(and, thus, violated Spalding's published sexual harassnent
policy). This reasonable conclusion constituted proper cause for
Spal ding to discharge Mulvihill. Seen in this light, Mulvihill"'s
inferential chain, even if credited, would not alter any nateria

fact. See Morris, 27 F.3d at 748 (explaining that a fact, to be

material, nust have the capacity to affect the outcone of the

suit); see also Malik, 202 F.3d at 107.

The next factual dispute to which Milvihill alludes
i nvol ves the extent of Spalding's investigation. |In this regard,
he draws our attention to the statenment in Spalding' s sexual
harassnment policy that "no disciplinary action wll be taken
wi t hout a thorough investigation of the facts which shall include
gathering of statenments fromall parties and witnesses involved in
the matter.” Fromthis |aunching pad, he junps to the concl usion

that Spal ding' s investigation was not conducted in good faith (or,
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at least, that a jury could so find) because Bourdeau negl ected to
interview three potential wtnesses. This suggestion cannot
wi t hstand scruti ny.

The persons that Bourdeau decided not to interview were
M ke Rattell, Melissa Rattell, and Todd Charest. Mul vihill's
attack overl ooks that Bourdeau reasonably concl uded t hat he di d not
need to talk to these individual s because the i ssue was not whet her
a neretricious rel ationship existed, but, rather, whether Ml vihill
was conversing with his coworkers about Any Charest's sex life.
There is no evidence in the record that suggests that the three
named individuals had any personal know edge as to whether
Mul vi hill engaged in gossip-nongering. Thus, the decision not to
interviewthemwas well within the enployer's broad discretion. A
fortiori, that decision was insufficient to raise a genuine issue

of material fact anent Spalding's good faith.* See WIllians, 875

F.2d at 1485.
Mulvihill also nmaintains that there are factual issues

regarding the validity of the accusations against him This is

‘W& hasten to add that even were we to assune that the failure
to interview one or nore of these individuals constituted a
violation of Spalding's announced protocol, it would not
necessarily undercut the entry of summary judgnent. After all
"[t]he grievance processes cannot be expected to be error-free.
The finality provision has sufficient force to surnount occasi onal

i nstances of m stake." H nes, 424 U S. at 571. Because
"[e]fficiency is a fundanental concern of both wunion and
managenent” in hybrid section 301 actions, mnmnor errors are

tolerable. MCreedy, 809 F.2d at 1238.
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true as far as it goes — but it does not go very far. The
investigation reveals that all of the wtnesses agreed that
Mul vi hill had conmented in the nost crude and of fensi ve ternms about
a sexual liaison between Any Charest and M ke Rattell. Al though
Mul vihill admts his role in the discussions, he denies that he
used uncouth | anguage. That asserted factual dispute has no
beari ng on our analysis. There is no evidence that Charest herself
was exposed to Mulvihill's comments at first hand and, in all
events, the violation that sparked Milvihill's ouster did not
depend on the phraseol ogy that he used. Wether Miulvi hill spoke to
his coworkers with the saltiness of a sailor or the el oquence of a
Shakespearean scholar, it was the essence of his statenents that
created the hostile work environment. The linguistic trappings
were, at nost, the icing on the cake. Hence, Mulvihill again fails
tolim a material dispute sufficient to block sumary judgnent.

Finally, Milvihill asserts that Spalding's sexua
harassment policy only prohibited "spreading false runors." To
bol ster this argunent, he points to a conpany manual descri bing "on
the job conduct,” which specifically cites the spreading of false
runmors as violative of "proper standards of conduct."”

Thi s argunent is hopeless. For one thing, the record is

devoid of any evidence that Spalding ever limted its sexual
harassnment policy to conform to this description. For anot her
thing, the fact that Mulvihill's sal aci ous statenents may have been
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true —a matter that we need not decide —would not alter the fact
that his dissem nation of themto Charest's coworkers violated the
conpany's sexual harassnment policy and fonented a hostile work
envi ronment .

Al though Milvihill's asseverational array contains a
smattering of other argunents, none warrants discussion. e
concl ude, therefore, that Spal di ng had proper cause for cashiering
Mul vi hill and that, under the CBA, it bears no liability for
wr ongf ul di schar ge.

D. The Fair Representation Claim.

Qur concl usion that Spal ding did not breach the CBA when
it termnated Mulvihill's enploynment serves to di spose of his case
agai nst the Union as well. To prevail agai nst either defendant in
a hybrid section 301 action, a plaintiff must show that the

enpl oyer di scharged himin derogation of the CBA. Del Costello, 462

U.S. at 165. Because we have determned that Mulvihill failed to
carry this burden, see supra Part I1(C), his suit agai nst the Union
necessarily fails.

E. The Defamation Claim.

Mul vihill's conplaint also contained a claim that
Spal ding, by | abeling himas a sexual harasser, defaned him The
di strict court entered summary judgnent against himon this claim

and Mulvi hill appeals.
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Thi s aspect of the case need not occupy us for long. "W
have steadfastly deened waived issues raised on appeal in a
perfunctory manner, not acconpani ed by devel oped argunentation.”

United States v. Bongiorno, 106 F.3d 1027, 1034 (1st Cr. 1997).

An issue falls into this category when, for exanple, the proponent
mentions it as "a possible argunent in the nost skeletal way,

| eaving the court to do counsel's work.” United States v. Zannino,

895 F.2d 1, 17 (1st Cr. 1990). So it is here.

After citing to his own self-serving testinony to the
ef fect that sone of his associates told himthat they had heard he
was fired for sexual harassnent, Milvihill nakes the general
assertion that the "record before the court contains an abundance
of evidence which a jury could credit showing this charge to be
false, and that defendant Spalding knew that Milvihill did not
sexual |y harass anyone." Appellant's Br. at 45. That is the
beginning and the end of his argument vis-a-vis the defamation
count. He makes no attenpt either to marshal the pertinent facts
or to engage in reasoned anal ysis.

This treatnent is too perfunctory to preserve the issue
for appeal. Milvihill has done no nore than point in a desultory
manner to a welter of paper —the record appendi x conpri ses al nost
1,400 pages — without "array[ing] these plethoric evidentiary
materials in any systemati c way" with respect to his putative cause

of acti on. Mass. Sch. of Law at Andover, Inc. v. Am Bar Ass'n,
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142 F.3d 26, 43 (1st Cir. 1998). That anmpbunts to an invitation
that we ransack the record, research the | aw, and nake hi s ar gunent

for him W decline the invitation. See Zannino, 895 F.2d at 17.

Consequently, we deemthe argunent waived.?®
III. CONCLUSION

W need go no further. \While courts should give broad
| atitude to enpl oyers in investigating charges of sexual harassnent
in the workplace, the federal interest in eradicating sexual
har assnment must nonet hel ess be bal anced agai nst the equal ly strong
federal interest in protecting inadequately represented union
enpl oyees from wongful discharge. To achieve this bal ance, the
law allows an enployee who is fired for sexual harassnment to
prevail in an ensuing hybrid section 301 action only if he can show
that the enployer |acked a substantial evidentiary basis for its
determ nation that he was guilty of sexual harassnent. Ml vihil
has failed by a wwde margin to make this show ng. He al so has
failed to make out a prima facie case of defamation. Accordingly,

we affirmthe entry of summary judgnent in the defendants' favor.

Affirmed.

°'n all events, there was no discernible defamation. Based
upon the undisputed facts, Milvihill, while at work, discussed
Charest's sex |life with their cowrkers. He thereby contravened
Spal di ng' s sexual harassnent policy. See supra Part 11(C). For
wor kpl ace purposes, that made him guilty of sexual harassnent.
Under those circunstances, it is hard to inagine how Spalding s
al | eged publication could have been actionabl e.
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